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PaulD Escott
AssistantCityParishAttorney
LafayetteLegalDepartment
PO Box80338
Lafayette Louisiana70598

LouisianaBoardofEthicsRe
DocketNo 2021882C

DearMr Escott

TheLouisianaBoardofEthics atitsmeetingonJanuary7 2022 consideredyourrequestforan
advisoryopinionastorecentchangestothelanguageofLa RS 42112334 withintheCodeof
GovernmentalEthics Code asitappliestoappointedmembersoftheLafayetteBoardofZon
ingAdjustment

FPACTS ROVIDED

PursuanttotheirauthorityinSection707oftheLafayetteConsolidatedGovernment LCG
HomeRuleCharter theLafayetteCityCouncilandtheLafayetteParishCouncilissuedJointOr
dinanceNo JO0432020 reorganizingtheexistingBoardofZoningAdjustment whichiscom
prisedoffivemembersandtwoalternatemembers TheLafayetteMayor ParishPresidentappoints
onemember whiletheLafayetteCityCouncilappointsfourmembersandthetwoalternates

TheBoardofZoningAdjustmenthasthepowertohearanddecidevariancestotheComprehensive
ZoningOrdinancespursuanttoArticle4oftheLafayetteDevelopmentCode Allapplicationsfor
variancesaresubmittedinitiallytotheLafayetteCommunityDevelopment PlanningDepart
ment Oncetheapplicationsarereviewed theyarereferredtotheBoardofZoningAdjustmentfor
hearinganddecision TheBoardofZoningAdjustmentalsohasthepowertohearappealsregard
ingrezoningapplicationdecisions

ApplicationsinvolvingthesubdivisionorresubdivisionofpropertyaresubmittedtotheLafayette
CommunityDevelopment PlanningDepartment Oncetheapplicationsarereviewed theyare
referredtotheLafayetteCityPlanning ZoningCommission CityCommission iftheprop
ertyislocatedintheCityofLafayette ortotheLafayetteParishPlanning ZoningCommission

ParishCommission ifthepropertyislocatedoutsideoftheCityofLafayette
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TheBoardofZoningAdjustmenthasnoauthorityorjurisdictionoverthesubdivisionorresubdi
visionapplications However intheeventtheapplicantwishestorequestavarianceinconnection
withapendingsubdivisionorresubdivisionapplication thevarianceapplicationwouldbeunder
theauthorityoftheBoardofZoningAdjustment

YouaskwhethermembersoftheBoardofZoningAdjustmentwouldbeprohibitedbytheCode
fromsubmittingapplicationsforsubdivisionsandorresubdivisions Youalsoaskwhetherthepro
visionsofRS 42112334 wouldprovideanexceptiontotheCodeforthesepurposes

PTROHIBITED RANSACTIONS

La RS 421113Bprovidesthefollowingprohibition

Noappointedmemberofanyboardorcommission memberofhisimmediatefam
ily orlegalentityinwhichhehasasubstantialeconomicinterestshallbidonor
enterintoorbeinanywayinterestedinanycontract subcontract orothertransac
tionwhichisunderthesupervisionorjurisdictionoftheagencyofsuchappointed
member

La RS 42110223 definesa transactioninvolvingthegovernmentalentity tomean

Anyproceeding application submission requestforarulingorotherdetermina
tion contract claim case orothersuchparticularmatterwhichthepublicservant
orformerpublicservantofthegovernmentalentityinquestionknowsorshould
know

a Is orwillbe thesubjectofactionbythegovernmentalentity
b Isonetowhichthegovernmentalentityisorwillbeaparty
c Isoneinwhichthegovernmentalentityhasadirectinterest Atransac

tioninvolvingtheagencyofagovernmentalentityshallhavethesame
meaningwithrespecttotheagency

ANALYSIS

Sinceapplicationsforsubdivisionandorresubdivisionofpropertiesareunderthesupervisionor
jurisdictionoftheCityCommissionortheParishCommission theappointedmembersofthe
BoardofZoningAdjustmentwouldnotbeprohibitedby1113Bfromsubmittingapplicationsto
eithertheCityCommissionorPlanningCommissionforthesubdivisionorresubdivisionofprop
erty

112334 EXCEPTION

TheLouisianaLegislaturecreatedanexceptiontotheCodefortransactionsinvolvingsubdivision
andresubdivisionapplicationsinLa RS 42112334 ByAct340ofthe2021RegularSession
effectiveAugust1 2021 RS 42112334 wasamendedandnowprovidesthattheCodeshallnot
preclude
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anappointedmemberofAmemberofamunicipalorparishgoverningauthority
aplanningorzoningorappealsboardorcommissionofaparishormunici
palityoralegalentityinoramemberofsuchpublicservantsimmediatefamily
whichanysuchpersonhasaninterest frommakingapplicationfortheapproval
ofthesubdivisionorresubdivisionofpropertyandforthezoningofsuchproperty

providedorforabuildingpermitandanyinspectionsperformedpursuantthereto
thatallofthefollowing

a subdividedpropertyshallnotbelessrestrictivethanthezoningofthe
originalparcel

b Thesubdivision resubdivision orzoningofsuchpropertyshallbefor
residentialpurposesonly

c Theapplicationorapplicationssubmittedbyoronbehalfofthepublic
servant amemberofhisimmediatefamily orlegalentity collectively shall
belimitedtothesubdivision resubdivision orzoningofnotmorethan
twelvelotspercalendaryearandtheconstructionofnotmorethantwelve
residentialunitspercalendaryear

d Nopublicfundsshallbeusedtoconstructanyinfrastructurefortheuse
orbenefitofsuchpropertyordevelopment

e Thepublicservantshallfilewrittennoticecontainingalldetailsregard
ingthetransactiondeemednecessarybytheBoardofEthicswithhisgov
erningauthorityorboardorcommissionandwiththeBoardofEthicsno
laterthantendayspriortoanyhearingpertainingtoanysuchapplication
orifnohearingisheldpertainingtosuchapplication shallfilesuchnotice
atleasttendayspriortofinalactiononanysuchapplication

f Thepublicservantshallrecusehimselffromanyvoterelatedtosuch
applicationandshallnotparticipateinanyotheraspectoftheapplicationor
transaction

ANALYSIS

IntheeventanappointedmemberoftheBoardofZoningAdjustmentsubmitsanapplicationfor
subdivisionorresubdivisionthatalsorequiresavariancetobeapprovedbytheBoardofZoning

theexceptionin112334 wouldallowtheapplication providedthatallrequireAdjustment
mentsoftheexceptionaremet includingthatthesubdividedpropertyshallnotbelessre
strictivethanthezoningoftheoriginalparcel AppointedmembersoftheBoardofZoning
Adjustmentwouldbeprohibitedby1113Bfromsubmittingvarianceapplicationsforallothersit
uationsthatdonotmeettherequirementsofthe112334 exception
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PPROHIBITED ARTICIPATION

Youaskwhetheraprohibitedtransactionunder1113Bwouldbecuredbytherecusaloftheap
pointedmemberoftheBoardofZoningAdjustment

La RS421112provides

A Nopublicservant exceptasprovidedinRS 421120 shallparticipateina
transactioninwhichhehasapersonalsubstantialeconomicinterestofwhichhe
maybereasonablyexpectedtoknowinvolvingthegovernmentalentity

B Nopublicservant exceptasprovidedinRS 421120 shallparticipateina
transactioninvolvingthegovernmentalentityinwhich tohisactualknowledge
anyofthefollowingpersonshasasubstantialeconomicinterest

1 Anymemberofhisimmediatefamily
2 Anypersoninwhichhehasasubstantialeconomicinterestofwhichhe

mayreasonablybeexpectedtoknow
3 Anypersonofwhichheisanofficer director trustee partner orem

ployee
4 Anypersonwithwhomheisnegotiatingorhasanarrangementconcern

ingprospectiveemployment
5 Anypersonwhoisapartytoanexistingcontractwithsuchpublicserv

ant orwithanylegalentityinwhichthepublicservantexercisescontrolor
ownsaninterestinexcessoftwenty fivepercent orwhoowesanythingof
economicvaluetosuchpublicservant ortoanylegalentityinwhichthe
publicservantexercisescontrolorownsaninterestinexcessoftwenty five
percent andwhobyreasonthereofisinapositiontoaffectdirectlythe
economicinterestsofsuchpublicservant

D Noappointedmemberofanyboardorcommission exceptasotherwise
providedinRS 4211204 shallparticipateorbeinterestedinanytransaction
involvingtheagencywhenaviolationofthisPartwouldresult

TherecusalprovisionsarecontainedinLa RS 4211204asfollows

A Ifanyappointedmemberofaboardorcommissioninthedischargeofadutyor
responsibilityofhisofficeorposition wouldberequiredtovoteonamatterwhich
votewouldbeaviolationofRS 421112 heshallrecusehimselffromvoting

B Anappointedmemberofaboardorcommissionwhorecuseshimselffromvot
ingpursuanttothisSectionshallbeprohibitedfromparticipatingindiscussionand
debateconcerningthematter
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Further theexceptionin112334 containsaspecificrequirementthatthepublicservantshall
recusehimselffromanyvoterelatedtosuchapplicationandshallnotparticipateinanyother
aspectoftheapplicationortransaction

Asaresult theBoardconcludedthateachappointedmemberoftheBoardofZoningAdjustment
anyapplicationmustrecusehimselffromanydiscussion debate andvoteon thatcomesbefore

theBoardofZoningAdjustmentinwhichaviolationofanyprovisionofSection1112mayoccur
TheBoardfurthernotedthatrecusalastoanapplication foravariance thatdoesnotmeetthe
requirementsof112334 doesnotcureapotentialviolationoftheCodeforappointedmembers
oftheBoardofZoningAdjustment

RESIGNATION

YouaskwhethertheCodewouldrequireanappointedmemberoftheBoardofZoningAdjustment
toresignfromtheirpublicpositiontoavoidapotentialviolationoftheCode

TheBoardnotedthattheCodedoesnotrequireresignation Instead anappointedmember can
choosenottoundertaketheconductwhichwouldbeaviolationoftheCode However ifanap
pointedmemberoftheBoardofZoningAdjustmentchoosestoresigninanattempttopreventa
potentialviolationofanyprovisionoftheCode thepost employmentrestrictionsoftheCodewill
apply Enclosedisaninformation sheetontheprovisions Ifamemberhasaquestionastothe
applicationoftheseprovisionstotransactionswiththeirformeragency theyshouldseekanadvi
soryopinionontheissue

CONCLUSION

TheBoardconcluded andinstructedmetoinformyou that generally appointedmembersofthe
BoardofZoningAdjustmentarenotprohibitedby1113Bfromsubmittingapplicationsforsubdi
visionorresubdivisionofpropertytoeithertheCityCommissionortheParishCommission How
ever intheeventthesubdivisionorresubdivisionapplicationalsorequiresazoningvarianceto
beapproved thentheexceptionin112334 wouldnotprohibittheappointedmemberoftheBoard

providedthatallrequirementsofofZoningAdjustmentfromsubmittingthevariancerequest
112334 exceptionaremet Iftherequirementsof112334 cannotbemet thenthezoningvar
iancewouldbeprohibitedby1113B

Additionally theappointedmemberoftheBoardofZoningAdjustmentmustrecusehimselffrom
anydebate discussion orvoteonanymatterwhichwouldbeaviolationofSection1112 Further
thepublicservantsrecusalpursuantto11204doesnotcureapotentialviolationof1113where
therequirementsoftheexceptionin112334 arenotmet

TheBoard further notedthatwitheachofthesequestions anyanalysisastoaspecificpublic
servantishighlyfactspecificastowhetheraviolationoftheCodemayoccur Eachpublicservant
shouldrequestanadvisoryopinionregardingtheirspecificcircumstances
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Thisadvisoryopinionisbasedsolelyonthefactsassetforthherein Changestothefactsaspre
sentedmayresultinadifferentapplicationoftheprovisionsoftheCodeofGovernmentalEth
ics PleasenotethattheBoardissuesnoopinionastopastconductandthattheBoardsexpressed
opinionislimitedtoanexaminationoftheCodeofGovernmentalEthics theCampaignFinance
DisclosureAct theLobbyistDisclosureActs andtheconflictofinterestprovisionsinthegaming
laws

Ifyouhaveanyquestions pleasecontactmeat 800 8426630or 225 2195600

Sincerely
LBEOUISIANA OARDOF THICS

DavidM Bordelon
FortheBoard
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